Charitable Donations of Real Property:  A Well Grounded Decision
By:  DeAnne E. Parker, Attorney at Law
Many of us have never considered donating real property to a charity, but we do make donations of cash and many other forms of property.  Charitable donors may find it very interesting that, in fact, donations of real property offer the donor and the charity a significant tax and cash advantage over donating other forms of property.   Those advantages are that the donor receives an immediate tax deduction for the fair market value of the property donated that reduces their income tax liability and the size of their estates, and the charity receives a substantial gift.
Some may wonder if the same advantages could be had if the real property was sold first and the proceeds donated.  In the usual case where the real property has appreciated, the donor would have to recognize capital gain on the sale of the property and then only the net proceeds could be donated to the charity.  Alternatively, donating the real property itself has a significant advantage in that the donor receives a substantial tax deduction for the fair market value of the property given (subject to tax limitations), and when the property is sold by the charity neither the donor nor the charity recognizes a gain or loss.  Therefore, the charity is able to utilize the full fair market value of appreciated property with no reduction for income taxes paid on the appreciation.  

Here's an example of the tax savings:

Bob, a philanthropic property owner, contributes to the Community Foundation rental property that he purchased for $100,000 in the year 2000.  On the date of the gift, this property had a fair market of $300,000.  Because of his donation, Bob receives an immediate income tax deduction of $300,000 (less any prior depreciation taken) up to 30% of his adjusted gross income. The excess deduction may be carried forward five years.  The Community Foundation receives a generous gift of property that it then sells for $300,000 without paying tax on the gain.  This donation is a "win-win situation" for both parties.
Donors who contribute real property that they have held for at least one year to a public charity, such as a Community Foundation, may deduct the property's fair market value up to 30% of the donor’s adjusted gross income.  Excess deductions may be carried forward and deducted over the next five years.  Another important tax benefit is that the donated property is then excluded from the client’s taxable estate for estate tax purposes.
Furthermore, sophisticated giving strategies, such as retained life estates and charitable remainder trusts, allow the donor to retain the right to use real property that has been gifted, or receive lifetime income, in addition to the benefits mentioned above.  A retained life estate allows a donor to give their homes or farms to a public charity while continuing to live or use the property.  During the donor’s use of the property, the donor retains the responsibility to maintain the property and pay necessary expenses.  The donor, however, still gets an immediate tax deduction for a percentage of the property’s fair market value but the longer the charity is expected to wait, the smaller the deduction.
Charitable remainder trusts allow a donor to donate real property to a trust that will then sell the property tax-free and pay the donor (or perhaps a donor and spouse) a lifetime income stream of a fixed amount or a  fixed percentage of trust assets. The remaining assets of the trust after a specified period will be donated to charity.  The donor gets an immediate tax deduction in the year of the gift, subject to AGI limits, of a percentage of the property’s fair market value equal to the remainder interest that will go to the charity on termination.  
As explained here, there are numerous possible tax and cash advantages of donating real property to charities.  Before making a donation of real property to a charity, however, it is important that the donor consult with his or her advisors to consider all of the important issues relating to the donation to ensure the gift is an appropriate decision for that donor.

DeAnne Parker is a Redding based attorney specializing in estate planning, wills, trusts, probate, business law, contracts, real estate, and taxation.  DeAnne is on the Board of Directors for the Shasta Regional Community Foundation and is currently the Chair of the Shasta Regional Community Real Estate Foundation.   
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